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Introduction

Although there are some important limitations with the data, the available evidence
demonstrates conclusively that children who are in the care of the local authority are
consistently over-represented among those who come to the attention of the youth justice
system. A similar disproportionality is also evident within the children’s custodial estate.
While it appears that the relationship is long-standing, it has only recently become the focus



recent years, such factors have led to divergent trends in the number of children looked
after by the local authority and the number who receive a formal youth justice disposal: the
former has risen steadily, while the latter has shown a dramatic decline.

Arrise in the care population



across the age ranges: as shown in figure 1, the number of children in care within the 10-17
age bracket rose from 37,100 in 2008 to 45,580 in 2017, an increase broadly in line with that
for the whole of the care population. Accordingly, children aged 10 years or over have
consistently accounted for 62 per cent of all those in care over that period.

Figure 1:
The number of children aged 10-17 years inclusive looked after in England: 2008-2017
(Derived from DfE, 2012a; 2017)

Boys in care outnumber girls, with the latter accounting for 44 per cent of looked after
children (DfE, 2017). Nonetheless, the representation of girls in the care system is
considerably greater than that in the youth justice system, where they make up a much
smaller, and diminishing, proportion of the total population.

A further issue of significance is that Black, Asian and minority ethnic children (BAME) are
over-represented among those in care. As indicated in table 1, in 2017, almost a quarter of
looked after children (24 per



Table 1: Children in care population in England by ethnicity: March 2017
(Derived from DfE, 2017)

Ethnicity Percentage of total care population
White 75%
Mixed heritage 9%
Asian / Asian British 5%
Black / Black British 7%
Other ethnic groups 3%
Total BAME 24%

A contracting youth justice population

By contrast with the care system, the most notable feature of the youth justice system in
recent years has been its rapid contraction: the number of children receiving a formal youth
justice disposal — either pre-court or following conviction — has declined every year since
2008 (Bateman, 2017). According to Youth Justice Board data (Youth Justice Board/ Ministry
of Justice 2018), the number of ‘proven offences’ against children fell from 295,129 in 2007
to 72,985 in the year ending March 2017, a reduction of 74 per cent.

This dramatic contraction stands in need of explanation since one might have anticipated
that the social and economic factors which have underpinned the rise in the use of local
authority care might also have had an inflationary impact on children’s offending behaviour.
It is generally accepted that the main driver of the fall in youth justice throughput is a
decline in the number of children entering the system for the first time — so called first time
entrants (FTES) who account for around a quarter of all children receiving a youth justice
disposal (Bateman, 2017). Between March 2007 and March 2017, the number of FTEs
declined by 85 per cent; a fall even steeper than that in the overall youth justice population.









unsurprisingly, it has been estimated that nearly half of children in care have a diagnosable
mental health issue and two thirds special educational needs (Oakley, 2018).

Longitudinal research has confirmed that being in care as a child is associated with adverse



It is evident from the data presented above that, notwithstanding the evidence that children
in the care and justice systems share histories of disadvantage, deprivation, victimisation
and vulnerability, the dynamics of the two systems operate independently of each other.
This is evidenced, for instance, by the recent sharply divergent trends in the justice and the
care systems. This relative independence suggests that the interplay between care and
crime is a complex one and that explanations of the relationship between the two will need
to be finely nuanced.

Dual status: in care and in trouble

The majority of children who are in public care do not come to the attention of the youth
justice system. Indeed in recent years, the number of looked after children who receive a
caution or conviction has fallen as the number of youth justice disposals has declined from
2,4001in 2010 to 1,160 in 2017 (DfE, 2010; 2017). Given that the care population has grown
considerably over that period, it follows that the proportion of children in care who receive
a criminal disposal has reduced more sharply than the absolute numbers suggest.

Nonetheless, the over-representation of looked after children in the justice system
continues to be evident in the data (Laming, 2016). Moreover, the decline in criminalisation
for children in care has been less pronounced than that for the 10-17 population as a whole,
so that there has been arise in the gap between the proportions of looked after children
who receive a youth justice outcome and children who are not in care, as shown in table 3.
On the basis of outcome data published by the Department for Education (2017) for
England, it would appear that in 2016 children in care were around five times more likely to
be criminalised than other young people in the relevant age range, compared to 2.6 times as
likely in 2010.

Table 3: Rates of detected offending by care status in England: percentage of children
subject to a caution or conviction ~ selected years
(Derived from DfE, 2010; 2012b; 2015a; 2017)

Year Percentage of children receiving a caution or conviction
Looked after children aged 10 — 17 All children aged 10-17 years
years

2010 7.9 3

2012 6.9 1.5

2014 5.6 3.3

2015 5 1

2016 5 1

The differential between the two groups shown in the table is, moreover, likely to be an
underestimate since the figures for the care population relate to children who have been
looked after continuously for 12 months or more. Given that more than half (54 percent) of



those children who become looked after remain in care for less than a year (DfE, 2017), it
seems probable that a considerable



As described in more detail in the following section, despite a paucity of reliable data, it is
clear that they are also more likely to be imprisoned.

Research from the United States confirms, moreover, that children who have ‘dual system’
status - they have formal involvement in both the welfare and justice systems — have worse
longer term outcomes than those whose involvement is limited to one system or the other
(Wilkinson and Lantos, 2018). Dual system children are less likely to complete education,
and more likely to experience substance misuse and poor mental health (Bilchick, 2010)
than those who have care or justice experiences alone. Moreover, within the youth justice
system, children with a background of care demonstrate significantly higher levels of
reoffending than those without such experience (Herz et al, 2012).

From Care to Custody

In 2016/17, 42 percent of boys in young offender institutions (YOIs), establishments that
accommodate males aged 15 — 17 years, reported that they had, at some point in the past,
been in local authority care. This represents a considerable rise over a relatively short period
of time: in 2011/12, the equivalent figure was 27 percent (Taflan, 2017). The same study
found that a lower proportion, but nonetheless equivalent to well over a third (38 percent)
of children in secure training centres (STCs), which hold boys and girls aged 12-17 years,
reported having experience of local authority care prior to entering the STC. Although
overall numbers are small, and so percentages need to be viewed with some caution, the
figure for girls was dramatically higher, at 62 per cent. There are no equivalent figures for
children in secure children’s homes (SCHs) which provide for more vulnerable boys and girls
in custody from the age of 10 years. Part of the explanation for the rise in children reporting
having been in care is that changes associated with implementation of the Legal Aid
Sentencing and Punishment of Offenders Act 2012, meant that all children remanded to
youth detention accommodation automatically acquired looked after status (Hart, 2012),
but given that the growth has continued since the legislative amendment, as shown in table
4, this is unlikely to provide a full account.

Table 4: Percentage of boys in young offender institutions reporting having ever been in
local authority accommodation: 2010/11 to 2016/17
(Derived from
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There are further limitations to the data since they are based on self reporting and are
therefore subject to children knowing and understanding their legal status and being willing
to disclose it. In addition, as with Berman and Dar’s 2013 study, cited above, the findings do
not distinguish between children who were looked after at the point of incarceration and
those who have an earlier — potentially much earlier — care history.

Information provided by the Youth Justice Board to the Laming review gives an estimate of
the proportion of
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are more likely to have been incarcerated for persistent offending, rather than one off,
more serious matters. As shown in table 5, they are also more likely to report being parents
themselves and having a disability. Looked after children in custody also have higher, self-
reported, rates of emotional, mental health or drugs related difficulties. While in the
custodial environment, they are significantly less likely to be on the enhanced level of the
behavioural reward scheme, to be receiving regular visits from family and friends and to be
taking part in constructive activities (Taflan, 2017). A thematic inspection in 2011 found that
only half of looked after children in YOIs had received a visit from their social worker (HM

Inspectorate of Prisons, 2011).

Table 5: Statistically significant self-reported differences between boys in YOIs who report
prior experience of care and those who do not

(Derived from Taflan, 2017)

Question Percentage of children indicating
agreement on a range of selected issues

Children with a Children with no care
history of care history

Do you have any children? 14% 6%

Do you consider yourself to have a disability? 28% 13%

Is your sentence 12 months or less? 39% 27%

Is this your first time in custody? 37% 71%

Are you on the enhanced (top) level of the 20% 30%

reward scheme?

Do you have any emotional or mental 36% 22%

health problems?

Were you 14 or younger when you were 49% 36%

last at school?

Have you ever been excluded from 94% 87%

school?

Do you usually have one or more visits per 21% 43%

week from family and friends?

Do you currently take part in any of the 26% 17%

following? — ‘nothing’
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the adult criminal justice and the benefits systems and a higher likelihood of accessing
health, mental health and substance misuse services (Herz et al, 2012).

Explanations of the relationship between care and crime

Broadly speaking, attempts to account for higher levels of criminalisation among the care
population have tended to focus on two forms of explanation. The first notes that children

in care share with other young people who offend a range of background features and
characteristics (or risk factors) independent of the care system which appear to make
delinquent behaviour more likely; the factors that lead to children coming into care are
associated with emotional and behavioural difficulties and lowered resilience (Darker et al,
2008). A second approach highlights the potentially negative consequences of the care
experience on children and points to structural features of the care and justice systems

which increase the prospect of criminalisation. Thus placement instability, negative peer stems
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of substance misuse and emotional and behavioural difficulties, but each of these is also
predictive of offending (Staines, 2016). The range of overlapping factors are not, of course,
independent of each: for example, while educational attainment for looked after children is
poorer than for their peers such outcomes should be seen in the context of higher rates of
exclusion for this former group. In 2016, the rate of permanent exclusion for looked after
children was more than five times higher than that for all pupils (DfE, 2018a). But
educational factors are also considered key indicators of an increased likelihood of
delinquency (Stephenson, 2006); by the same token exclusion is both a consequence of, and
a trigger for, involvement in criminal activity (Berridge et al, 2001).

Similarly, performance at school will be impaired where children have speech language and
communication difficulties. Such difficulties are overrepresented among the care
population (Staines, 2016), reflected in the high proportion of looked after children with a
statement of special educational needs. In March 2017, 56 per cent of children who had
been in care for 12 months or longer had such a statement (DfE, 2018a). A substantial body
of evidence confirms that a disproportionate number of children in receipt of youth justice
services also have developmental language disorders: in one study, involving 58 participants
aged 15-17 years, 66-90 per cent of those in the sample were assessed as having below
average language skills, with 46-67 percent of these ‘in the poor or very poor group’ (Bryan
and Hanson, 2017: 505).

Schofield et al’s (2012: 3) study confirmed that ‘prior to care, most looked after children
SAIG GiDGRGYDGE WAYL 7T 456G dicl TADEZde . +SAH IGAE 2 ZTIGYESY(' so that the correlation
between care and crime_i¢ +Z A 1AG0G GiHGYE +SG aGeZit ZT €SAIGE &eU TAPZAE . Analysis
undertaken by the Ministry of Justice confirms that individuals in contact with the public law
system were 2.9 times as likely as children in the general population to have received a
formal disposal for offending between the ages of 10-
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higher levels of pre-care adversity than their male equivalents which may go some way to
explain the apparent higher levels of overrepresentation within the custodial estate
(Fitzpatrick, 2017; Bateman and Hazel, 2014).
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for children in the care system (Hayden, 2010). Around one third of children looked after in
March 2017 had experienced one or more placement moves in the previous year; one in five
had experienced at least two moves over the previous two years. Changes of placement
have the potential to disrupt education and a quarter of looked after children who were
enrolled in school experienced a mid-year change of school during the course of the
previous twelve months. A lack of consistent placement also inevitably impacts on children’s
relationships with carers, which are usually broken abruptly at the point of moving.
Relationships with adults are further attenuated by the fact that a quarter of children had a
change of social worker, whether or not they experienced placement breakdown.
Importantly from the current perspective, children with ‘behavioural needs’ — who may
accordingly be at higher risk of offending in any event — ‘are significantly more likely to
experience multiple placement moves and mid-year school moves, compared to children
with other types of needs’ (Children’s Commissioner for England, 2018). The impact of such
experiences are necessarily cumulative: placement change is associated with worst
educational outcomes which in turn is indicative of a higher risk of involvement with the
justice system (Jones. 2011). Schofield et al’s (2012) study confirmed that children who
come from abusive backgrounds do not have stable placements, and are not provided with
appropriate professional support, are at an increased risk of a range of poor outcomes that
include offending behaviour.

Such patterns of instability were a recurrent theme identified by children who gave
evidence to the Laming review (2016). Significantly, disruptions of this sort were explicitly
linked to their delinquent behaviour, an association confirmed by other research (see for
instance, Schofield et al). As one 15 year old noted:
_I SAIG dGGY 47 6c £0S77i AYE / SAIG dGGY §Y 6o ESTTGAGYH DIADGWGYHE All AdZZYE 456
DZZYHAL. 0 ZT Wi ZTTGYESYO SAE dGGY N1Ssiet §Y DAIG (Laming, 2016: 9).

The literature review accompanying the report noted
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which out-of-area children are placed has no responsibility for them. Contact with
responsible social workers, family and friends is often infrequent (Shaw, 2017: Pitts, 2018).
The net effect is to make it more likely that children will offend (Shaw, 2017; Herz et al,
2012).

As might be anticipated, children would, if given the choice, rarely
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children routinely appear in court, from residential
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Other evidence is potentially less equivocal. The Laming review (2016) found that looked
after children not infrequently attend court without the support of an appropriate adult or
carer, confirming earlier evidence in this regard (Centre for Social Justice, 2012. This lack of
support has the potential to trigger a more intensive disposal if magistrates consider this to
be an indication of a lack of appropriate input from children’s care. American research
suggests that although children in care tend to enter the justice system for less serious
offences, they are nonetheless likely to receive more onerous disposals because of
sentencers’ negative understandings of the nature of their living arrangements and a
perception that risks of reoffending are higher (Morris and Freundlich, 2004).

Systemic factors also play a role in such contexts. Since children in care are more likely to be
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The challenge
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Following Lord Laming’s Review (Prison Reform Trust, 2016), most national and local
agencies in England and Wales accepted that looked after children are sometimes
needlessly criminalised and some measures have been identified to address this
phenomenon. These include the implementation of joint working protocols between
children’s homes and local police forces, based on the best of existing local practice (DfE,
2016).

At present, however, little is known about:

the respective pathways of children in care, and those who are not, into, through
and out of custody;

how the two groups understand what has led to their incarceration;

how they see their future and understand the support that may be available to
them;

and the extent to which different decision or additional input at key decision making
junctures might have the potential to interrupt the damaging consequences that
currently accrue in too many cases.

It is hoped that the research funded by the Nuffield Foundation, described in the
introduction to this review will go some way to address those gaps.
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